Reflections on civility and ethics

BY LEE HORNBERGER

While accepting the 1964 Republican presidential nomination,
Sen. Barry Goldwater said, “I would remind you that extremism in
the defense of liberty is no vice. And let me remind you also that
moderation in the pursuit of justice is no virtue.”"

When it comes to civility and ethics, Sen. Goldwater’s advice con-
cerning extremism and moderation would usually be counterproduc-
tive. As noted in a 1993 Wisconsin Court of Appeals opinion in
Chevron Chemical Co v. Deloitte & Touche, “There is a perception
both inside and outside the legal community that civility, candor, and
professionalism are on the decline in the legal profession and that

unethical, win-at-all-costs, scorched-earth tactics are on the rise.”?

U.S. Supreme Court Justice Sandra Day O’Connor advised that
“[m]ore civility and greater professionalism can only enhance the

pleasure lawyers find in practice, increase the effectiveness of our
system of justice, and improve the public’s perception of lawyers."?

FAIRNESS AND CANDOR TO THE TRIBUNAL

Courtesy and civility are governed to some extent by the attorney’s
duty of candor and fairness to counsel and the tribunal.# The con-
duct of a U.S. Department of Justice attorney scribbling the word
“wrong” in the margin next to several findings in a federal district
court judge’s opinion and submitting it as an appendix to the de-
partment’s appellate brief was held to be “indecorous and unpro-
fessional conduct.”* In addition, a Justice Department attorney was
reprimanded for misquoting and failing to quote fully two judicial
opinions in a motion.® On the other hand, a federal district court
order suspending an attorney from practice for two years for im-
pugning the integrity of the court was reversed; according to an



appeals court, the attorney’s claims that the judge was anti-Semit-
ic and dishonest were statements of opinion protected by the First
Amendment and the attorney’s statement that the judge was drunk on
the bench, although a statement of fact, was not shown to be false.”

ATTORNEY COMMUNICATIONS WITH WITNESSES

There are ongoing ethical issues concerning attorney communica-
tion with other individuals. When representing a client, an attorney
should not discuss the subject matter of the representation with a
party whom the attorney knows to be represented in the matter by
another afforney unless the attorney has the consent of the other
attorney or is authorized to do so.8 This ethical rule can raise issues
when an aftorney wants to communicate with the present employ-
ees of the other side.

There are several guidelines we should heed in this situation. First,
the attorney may not inferview an incumbent management employ-
ee. Second, there cannot be communication witha non-managerial
employee regarding matters within the scope of his or her employ-
ment. Third, there cannot be communication with an employee
whose act or commission may be imputed to the other side. Fourth,
there cannot be communication with an employee whose state-
ments may be an admission.?
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Some courts have held that this includes mere evidentiary admis-
sions. Other courts have held that the admission must be a binding
judicial admission. The latter occurred in a case that held that ethics
rules did not prohibit an employee’s atforneys from interviewing
Harvard employees and the trial court’s sanctions against the em-
ployee’s attorneys were vacated. '

An aftorney cannot communicate directly with a represented party
even if the adverse party initiates the communication.!” An attorney
may not instruct a client to tender a seftlement offer directly to an
opposing party represented by an aftorney unless the opposing
party’s attorney consents;'? the communicating aftorney might be
subject to disqualification.’® However, under some circumstances,
an attorney can obtain leave of court to contact groups of incumbent
employees with whom contact might otherwise be foreclosed.

The requirements for communicating with former employees are
generally more lenient. Typically, an attorney can talk with a for-
mer employee if that employee is not personally represented in
the matter.'® The proscription against communications with repre-
sented parties generally does not extend to former employees of a
represented entity.'® Nevertheless, there are several Miranda-type
warnings which should be given by the interviewer attorney to the
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former employee. These warnings include clearly telling the former
employee that they are not required to talk with the attorney, the
former employee is not to divulge any information subject to attor-
ney-client privilege, and the communication cannot occur if the for-
mer employee is represented by his or her own counsel or the entity’s
counsel on the subject matter of the communication. In addition, the
communicating aftorney cannot give legal advice to the individual.

ATTORNEY RECORDING

Secret recording by an attorney may raise delicate issues. MCL
750.539c, in part, provides:

Any person who is present or who is not present during
a private conversation and who willfully uses any device
to eavesdrop upon the conversation without the consent
of all parties thereto, or who knowingly aids, employs, or
procures another person to do the same in violation of this
section, is guilty of a felony punishable by imprisonment
in a state prison for not more than 2 years or by a fine of
not more than $2,000.00, or both.”

It is generally unethical in many states for an attorney to record
any person without that person’s consent.'® The mere act of secretly
but lawfully recording a conversation might not be inherently de-
ceitful.’? In spite of this, it has been held that the witness interview
work-product privilege was destroyed because a secret recording
by the attorney was done without consent.?

The inadvertent acquisition of privileged documents also creates
ethical dilemmas. Receipt of brown envelope and dickie-bird deliv-
eries fall into this category. An attorney who, without solicitation,
receives materials which are obviously privileged and/or confiden-
tial has a professional obligation to notify the adverse party’s attor-
ney, after which the receiving attorney can follow the instructions of
the adverse party’s attorney concerning disposition of the materials
or refrain from using them until a resolution of their proper disposi-
tion is obtained from the court.?!

This includes inadvertent receipt of attorney<lient privileged letters.??

In AFT Michigan v. Project Veritas,? the district court certified an
interlocutory appeal to the U.S. Sixth Circuit Court of Appeals re-
garding whether MCL 750.59a and 750.539¢ prohibit a party
to a conversation from recording it absent the consent of all oth-
er participants. The Michigan Supreme Court had declined the
district court request to answer a certified question on the same
issue in In re Certified Question from the United States District
Court of Michigan, Southern Division.?* The Sixth Circuit denied
hearing the appeal on August 16, 2019, stating, “The district
court certified for an interlocutory appeal under § 1292(b) wheth-
er Michigan’s eavesdropping statute prohibits a participant from

recording, without the consent of all parties thereto, a private
conversation. The Michigan Supreme Court has not addressed
this question, which may be controlling as to some of the claims
asserted below. The defendants have not demonstrated ... that an
immediate appeal will advance the termination of the litigation
because the litigation is likely to proceed in substantially the same
manner regardless of its outcome.”?

In Tyler v. Findling,?¢ the Supreme Court enforced mediation confi-
dentiality in a defamation case where one attorney secretly record-
ed a conversation with another attorney.?”

ATTORNEY REVIEW OF MEDICAL RECORDS

Issues can arise concerning the timing of review of an individual’s
medical records by the opposing party. For example, in one case,
a defendant university’s attorney was sanctioned for unilaterally re-
viewing the plaintiff’s student medical records while there were pend-
ing objections to the discovery and before the return date in the
subpoena duces tecum issued by the attorney for those records.?®

CONCLUSION

Ethical issues force the conscientious attorney to practice both mod-
eration and civility in the pursuit of justice. These issues repeatedly
raise concerns in many areas including interaction with the court
and other counsel, brief writing, contacting witnesses, and docu-
ment retention and review. As the Michigan Supreme Court has
stated, “[i]n fulfilling our professional responsibilities, we as attor-
neys, officers of the court, and custodians of our legal system, must
remain ever-mindful of our obligations of civility in pursuit of justice,
the rule of law, and the fair and peaceable resolution of disputes
and controversies.”??

A version of this article appeared in the Dec. 21, 2022, issue of
the Detroit Legal News.
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TRUTH MATTERS

It can take hard work and tough

questions to uncover the whole story.

But we need the truth to develop
a fair and productive outcome.
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